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Introduction

Since New Zealand was colonised by English setttene than two hundred years ago, the
impact on Maori, as the indigenous people, has beerense and all encompassing. Laws the
English imported and adopted have effectively sgdfed most Maori customary practices. This
can clearly be seen in the customary practicgt@ingai, > a hybrid of the European practices of
adoption and fostering.

Although English law has similarly impacted on ausary adoption in other Pacific nations,
there is a dearth of information about those pcastiHowever, it is generally accepted they bear
a strong resemblance to the practicevbingaiin New Zealand. Therefore this paper will focus
on the issue of adoption in New Zealand. It wiltlime the relevant European laws and explain
the concept of customary adoption and discussdaht&ast between those concepts. It will
suggest that many of tlehangaiconcepts are more beneficial than European congepgsms

of their effect on those involved in the adoptiiahgle'.

1 The Maori name for New Zealand. Literally tratsth it means ‘land of the long white cloud’, aereince to how the island appeared to the
first Maori to migrate to New Zealand.
2 Also known astawhaiin the Tai Tokerau tribe artdurimain the Taranaki tribe.
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Background Issues

Any discussion regarding the impact of colonial lamvaspects of customary Maori practices
must be viewed within the context of the Treaty\ditangi, which is widely regarded as the
founding document of New ZealaridThe true interpretation of the Treaty is the sabjg
ongoing and contentious debate in respect of a runitissues relevant to this paper.

(i) Sovereignty v Governorship
Article 1 of the English version of the Treaty stats follows:

‘The Chiefs of the Confederation of the United &silof New Zealand and the separate and
independent Chiefs who have not become membérs Gfonfederation cede to Her Majesty the
Queen of England absolutely and without reservadibthe rights and powers &overeignty
which the said Confederation or Individual Chieéspectively exercise or possess, or may be
supposed to exercise or to possess, over theieoisp Territories as the sole Sovereigns
thereof.’[emphasis added]

However, the Maori version of the same Article etads follows:

‘Ko nga Rangatira o te wakaminenga me nga Rang&ttaa hoki ki hai i uru ki taua
wakaminenga ka tuku rawa atu ki te Kuini o Ingarake tonu atu--t&awanatanga katoa o
ratou wenua.[emphasis added]

The difference between the English term ‘sovergigad the Maori workawanatangas
significant. The literal translation &bwanatangas 'governorship' whereas the translation of
'sovereignty' isangatiratanga. Clearly, these terms describe significant diffielevels of

power. Since the Treaty was signed, Maori haveistargly denied their forefather signatorie:
the Treaty intended to cede sovereignty to Queetokia, as the concept of collective ownership
which is fundamental to Maori society meant it was theirs to cede.

This assertion is arguably is supported by therasse given in Article 3 (Maori version) of the
Treaty whereby the Queen of England confirmed aratanteed to the Chiefs and Tribes of New
Zealand and to their respective families and irtliais tino * rangatiratangaover

3 For further information on the Treaty of Waitad@40, including a hyperlink to the full text andl explanation of its terms, see
www.archives.govt.nz/holdings/treaty_frame.htmisé\see www.teachingonline.org/WebThingsMaori.hwnlen online English/Maori

dictionary

4 ‘tinor is an intensifier, akin to the term 'quintessdntia
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their lands and estates, forests, fisheries amymwhich they collectively or individually
possessed.

In summary, Maori contend that while their tipurealed governorship, or trusteeship to the
Queen, they retained absolute sovereignty oveheilt lands, estates, forests, fisheries and
taonga, including children. Therefore, Maori hasained the right to determine all issues
relating to their children, including the issuesadbption and fostering, or whangai. The concept
of children as taonga is clearly explained by Daw&n Metge:

In Maori thinking, children are not the exclusivegsession of their parents. Indeed the ideas of
possession and exclusion, separately and in assacjautrage Maori sensibilities. Children
belong to the whanau (and beyond that to the hagliai) as members, not as possessions.
They are taonga , highly valued 'treasures’ heldectively and in trust fofuture generations. |
whanau which are functioning as they ought, paransexpected and expect to share the care
and control of their children with other whanau niErs. Sometimes, especially with the eldest,
this means relinquishing their daily care, for aoghor long period, to a grandparent or other
relative. Generally it means that other whanau merslgarry out the same functions as parents
do, as occasion arises and in their presence akagegheir absence.

The concept of whangai

Whangaiis a term which describes both the practice, aactkild who is the subject of that
practice. Awhangairelationship is an informal and open fostering warglianship arrangement
between a child and a member of that chiktignau. There are no particular formalities and the
arrangement is a matter of public knowledge. Thikeletho is thewhangaiis effectively given

by the birth parent or parents to be raised byreranember of thevhanau. The arrangement is
open and fluid and thehangaigrows up fully informed as to the identity of histb parents,

and 'foster' parents. The role and status of thik parents is not displaced by the arrangement.
Thewhangaiusually has ongoing and sometimes daily contadt hig'° birth parents and other
members of thevhanauwho all share in

5 "taonga" refers to all dimensions of a tribal grsiestate, material and non-material - heirloontsveahi tapu (sacred places), ancestral lore
and whakapapa (genealogies), etc. [source: www.iggaboutnz/treaty.php3] The term includes childwenich is significant in terms of
adoption issues, as this paper will later explain.

6 forefathers, ancestors

7 Metge, ‘Ko Te Wero Maori - the Maori Challenge’Family Court, Ten Years on (New Zealand Law Sg¢i#991) at 24 - 25

8 the extended family. A collective group which ¢aclude several generations. The rights and poafeirddividuals are subsumed under
common interests and goals.

9 in this context the word means foster child
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his care. Thevhangaisometimes returns to his birth parents for extenmeabds of time, or on a
permanent basis if, for example the care-givingndparent dies.

Unlike the European concept of a nuclear familg, Maori concept oflvhanauembraces and
involves all extended family members in this manfiéis is a feature of many Pacific Island
cultures where extended family members, particplalder generations, are a valuable source of
whakapapd*! , whanaungatang& andtikanga™®, which is traditionally transmitted orally from
one generation to another.

In pre-European and, to an extent, post-colonisdiioes, a whangai might be arranged to
cement relationships betweatanau, hapu® oriwi *°, to ensure land rights were consolidated
within a tribe, rather than being diluted. In presgay society a whangai might be arranged for a
number of reasons including the following;

« To provide an infertile couple with a baby

« To comfort lonely grandparents or older relativé®ge children have left home

« To ease pressure on birth parents and enable theaek employment or further
education which, in turn, benefits the householshemically

- Torelieve a single mother of the burden, if na& $tigma, of single parenthood

The benefits to theshangaiinclude the following:

« A complete understanding of his place in the world

« Knowledge ofwhakapapa whanaungatangandtikanga

« Where thevhangaiis provided to a lonely or childless relative, as®of having a
special and treasured role in thbanau

Thematua whangat® who 'adopts' theshangaimay be offered the privilege of naming the
child. However, unless thmatua whangabbtains a custody ordéf, adoption ordet® | is
appointed as a

10 for the sake of simplicity, the pronouns 'hel dmis' are utilised in this paper instead of tr@enwordy ‘he or she, his or hers’

11 genealogical information

12 historical and cultural information about whanaapu and iwi

13 a comprehensive term encompassing all thinggiNtesbuding attitudes, beliefs, conventions, cuséoy practices, practices, principles,
procedures, protocols, rules. Definitions takemfroww.teachingonline.org/WebThingsMaori.html

14 sub-tribe

15 tribe

16 'matua’ loosely translated means ‘parent’
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guardian'® or is accorded legal status by direction of a uidgvardship proceedings, the birth
parent retains all parental rights and respong#sli

Thelegal statusof a whangai

Since 1932whangaihave not been recognised as having legal stAeicept for the purposes
succession to Maori larfd . Between 1899 and 190&2hangaiwere accorded legal recognition.
From 1902 to 1909, th@hangaiarrangement could be recorded at the Native LandtCo
Between 1927 and 193Whangaiagain received legal recognition. At all interveptimes, no
such recognition was given. After 1909, Maori whiglved to adopt had to do so in accordance
with provisions in the Native Land Act 1909.

L egal adoption in New Zealand

NZ has the highest incidence of adoption in the téfesworld as 3.2 % of the New Zealand
population is adopted. In addition, 16% of New ZAedlers are involved in an adoption triangle
as an adoptee, birth parent or adoptive paregtalidparents, siblings and other relatives are
included, the number of persons directly and irdiyeaffected by an adoption is signific&nit

When New Zealand introduced a system of legal adlojrt 1881, it was the first
commonwealth country to do so. Like most New Zedlamvs, the Adoption Act 1955 is based
on English common law. It emphasises the Englisttept of the nuclear family, whereby
persons other than a child's biological parentsaes as substitute parents. This is in direct
contrast with the Maori concept of the whanau stzaresponsibility for the care of children.

It has been suggested that, historically, adogt@ssought to fulfil a number of purpos&s:

« a means of unpaid domestic, farm labouring or dtied in the home, farm or business

17 pursuant to s11(1)(b) Guardianship Act 1968161§1)(e) Children, Young Persons and Their Fasifiet 1989

18 Adoption Act 1955

19 s8(1) Guardianship Act 1968

20 s19(2) Adoption Act 1955

21 Section 3 Te Ture Whenua Maori Act 1993 defe@ghangai as ‘a person adopted in accordance éthga Maori’. The Maori Land court
may make a factual determination as to whetheobarperson is a whangai. Expert evidence may leddaom respected members of the iwi,
in making that determination.

22 Nz Official Yearbook, Wellington, Department 8fatistics, 1956, p74

23 Brookers Family Law Service

24 KC Giriffiths, New Zealand Adoption: History aRdactice, Social and Legal 1840 -1996, Wellingi897, pp19 - 21
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« reducing costs to the public purse of caring faldcén who have lost support of their
parents or have been abandoned or neglected

« giving a child a fresh, unblemished, new familyritiey

- relieving married couples of the embarrassmentacidof personal fulfilment resulting
from infertility

« attempting to hold together a failing marriage

« exercising control over the make-up of a family

+ relieving a child of the social and legal disadegats of illegitimacy

+ relieving an unmarried mother and her family of shame and stigma of having given
birth outside marriage

+ reducing the incidence of abortion

- providing committed carers to children with speciaéds

- providing greater security or permanency to noreptal carers and children in out-of-
family care

-« obtaining a child without the health risks or digaigtages of pregnancy and childbirth
and/or without increasing global overcrowding

- providing for the needs of an 'unwanted' childescuing third world or underprivileged
children from their situations

« securing permanent residence in New Zealand or gmation status for a child

+ helping a child who would not otherwise have a farta benefit from the love, care,
protection and security of a permanent nurturingti@ship

The process of adoption

()  Any person, whether domiciled in New Zealar not, may apply to the Codrtfor an
adoption order in respect of any child, whethenatrthat child is domiciled in New Zealarfd.

(i)  Unless there are special circumstancesagbplicant or, in the case of a joint application,
one of the applicants must be at least 25 yeaag®fand at least 20 years older than the child,
or; if the :517pplicant is a relative of the child, shibe 20 years of age, or; the mother or father of
the child.

25 this includes the Family Court, or a Districtuoof civil jurisdiction; and includes the High G acting in its jurisdiction on appeal under
this Act , s2 Adoption Act 1955

26 supra, s3

27 supra, s4
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(i)  The following persons must give their cens to the adoption, before the Court makes any
interim order or adoption ordéet’

. The parents and guardians of the chfld
« The spouse of the applicant in any case whererathesband or wife makes the
application alone®

(iv) If the Court considers the applicatioraiopt should be granted, it may make an interim
order in favour of the applicant or applicaritsHowever, this step may be bypassed if all the
conditions of the Act governing the making of aterim order have been complied with and
there are special circumstances, which rendesitalde that an adoption order should be made
in the first instance®

(v) Before making any interim or adoption ordée Court shall be satisfied the applicants are
fit and proper persons to have custody of the cmid of sufficient ability to bring up, maintain
and educate the child; that the welfare and inter@sthe tild will be promoted by the adoptio
that any condition imposed by any parent or guardiahe child with respect to the religious
denomination and practice of the applicants opdke religious denomination in which the
applicants intend to bring up the child is beingnptied with®*..

(vi) After an interim order has been in force $ix months** , the applicants may apply to the
Court for an adoption order to be issued. If thiédds under 15 years of age, the applicants must
have cared for the child continuously for not l#sm 6 months since the adoption was first
approved by a Social Worker, or the interim ordaswinade, which first occurred.

28 The Court may dispense with the consent of amgr or guardian to the adoption of a child fouanber of reasons. For example, where the
Court is satisfied the parent or guardian has atreed, neglected, persistently failed to maintairpeysistently ill-treated the child, or failed to
exercise the normal duty and care of parenthoedspect of the child; or where the Court is satsthe parent or guardian is unfit, by reason of
any physical or mental incapacity, to have the eagk control of the child, unless that unfitnesikisly to continue indefinitely supra, s8(1)(a)

& (b)

29 supra, s7(2)(a)

30 supra, s7(2)(b)

31 supra, s5

32 supra, s5(a) & (b)

33 supra, s11

34 or, where there a special circumstances, aftboger period specified by the Court - supra 2)1&((2A)

35 supra, s13(a) & (b)
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(vii)  Aright of appeal to the High Court exdstvhere the Court has refused to make an interim
or adoption order®

(viii)  When the adoption order is made, thdctis deemed to be the child of the adoptive
parent or parents and ceases to be the child @iséng parents. The child's relationships will
all other persons, including extended family merabgichanged accordingf/.

(ix)  Any person, whether or not they are Maotay apply to adopt a Maori chiltf

(x)  Adoptions according to Maori custom havefor@e or effect in respect of intestate
succession to Maori land or otherwide.

A clash of conceptsand cultures

The concept of severing genealogical links withwianauof a child is anathema to the concept
of whakapapa which is central to Maori society. In 1999 theAL&ommission produced a
report, following a series of huiduring which itrgulted with Maori on the issues relating to
adoption. That report listed a number of aspectheriopic which concern Maori, including;

(i) The Adoption Act interferes witwhakapapaor customary Maori lines of descent in that it
severs the child's legal connection with the bimalgparents and creates artificial parenthood in
favour of the adoptive parents.

(i) The secrecy and rigidity that characterisemny adoptions goes against Maori values of
openness and flexibility in family arrangements.

(i) A child adopted outside the whanau mayeldss or her cultural and/or tribal identity and
may lose opportunities such as the right to enmahe Maori electoral roll, the right of
entitlement to Maori land, and the right to accad®larships available within thei .

36 supra, s13A

37 supra, s16

38 supra, s18

39 supra, s19

40 meetings

41 Adoption: Options for Reform, NZLC PP38, Octo&B9, para 39
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(i) Adoption laws do not require consultationthnmembers of the birth parentghanauor
ensure thatvhanaumembers have a pre-emptive right to care for tlid.ch

(i)  The Adoption Act 1955 breaches the TreaftyVaitangi in that it denies Maori full and
exclusive control of theitaonga.

Severance of whakapapa

In Maori terms, the importance whakapapas central and fundamental to each individual .
Therefore, the concept wfhakapapahould be the starting point in the applicatiomoy
statutory provisions.

This was recognised iRe Baby C?, where a Maori father applied for guardianshig aastody
orders. The mother had placed the child for adagiod the child was living with the proposed
adoptive parents. His parents who stressed thertarpze of maintaining the child's links with
her Maori heritage supported the father's appbeoatiHis Honour, Judge Inglis QC
acknowledged the grandparent's claim stemmed frdeep sense of acceptance, obligation and
arohaand that the child'whanauwere part of her family, blood line and physicadl apiritual
history.

Secrecy and rigidity

The legalistic notion of children as personal propeeflects the patriarchal and authoritarian
concepts of Victorian society where children ammed as possessions and subject to the
absolute control and authority of their parentse $hcrecy and rigidity of adoption laws ensures
that control and authority is secured.

There is a growing movement, not exclusive to Madrich supports the idea of open adoption.
This would reflect most other civil laws governingman relationships which lean towards
openness and flexibility.

On the other hand, it could be argued the opeafartmily 'adoption' of ashangaiarrangement
creates confusion for the child. For example, wigeamdparents receivenhangaiand rase him
as their own child, the status of all other fanmigmbers in relation to that child are altered, in a
way that negatively impacts upon the child. Thengparents

42 [1996] NZFLR 280
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become parents, the aunts and uncles become catligimaother becomes a sister, and siblings
become nephews and nieces. However, the openntss afrangement would arguably counter
confusion as the child is raised from birth withtanderstanding of their place in the family.

Secrecy impacts upon a child's well being by diseating them from theiwhakapapa They
lose their identity, sense of belonging, histognmection to land, extended family and ancestors
and knowledge of their place in the world.

Where a Maori child is cross-culturally adoptedoheshe may suffer from a feeling of not
belonging as he does not have the physical appsadreither race. The child does not feel
'white' enough for one community, and yet, wherdéawith his or her own culture, feels
embarrassed at the lack of knowledge and inalidifyarticipate in that culture.

Lossof cultural and tribal identity

The sense of a loss of identity is an issue wlgalot exclusive to Maori adoptees. As
individuals, adopted children of all races haveghtrto know about their biological parentage
and the circumstances of their birth.

This right is affirmed in the Declaration on Soa@ald Legal Principles relating to the Protection
and Welfare of Children, with Special Referenc&dster Placement and Adoption Nationally
and Internationally which states at Article 9:

‘The need of a foster or an adopted child to knbawa his or her background should be
recognised by persons responsible for the chili's anless this is contrary to the child's best

interests.

This issue has been recognised by the Courtspptication by C*® a European couple sought to
adopt a Maori child. The couple knew almost notltehilaori culture and had little interest in it.
The adoption was opposed by some members aftla@auand by the Department of Social
Welfare. The Judge held that although the appl&cesatre fit and proper people to care

43 love

44 Submission 1/56 to the Law Commission: Adop#tad Its Alternatives: A Different Approach and anNeramework, NZLC R65, September
2000

45 Adopted by the General Assembly of the Unitetid¥is, see Resolution 41/85 of 3 December 1986 cAnre A14.
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for the child, in cultural terms, the welfare anterests of the child would not be promoted by
the adoption.

It has been widely accepted by the Courts thatdeisirable a child should be raised by members
of his own cultural or racial grouf’ If this is not possible, the child should haveesscto
information about and opportunities to participatéheir cultural and language of origin.

L ack of consultation with whanau

In Maori society, the widaewhanauhave the right to be heard on cases involving jphesce of
Maori children. Such decisions should not be madiegly\sin accordance with western priorities,
and J‘\élaori communities should be permitted to cardtfeir own children in the best way they
can.

In a recent report, the Law Commission reviewed iVeaastomary adoption practices and
recommended that, where practicable, children shibellplaced within a family of their own
culture. If this was impracticable, the Court slibsatisfy itself the applicants would foster the
child's cultural, social, economic and linguisteritage and facilitate contact with the child's
family. *° Although the Commission did not go so far as tmnemend compulsory family group
meetings, it recommended such meetings as a Waglpihg families to find solutions that best
meet the needs of the child and famify.

In B v M(1996) 14 FRNZ, the High Court acknowledged thewi¢ whanauis important and
should, whenever possible, be ascertained in ioaditways. However, in that case the Court
refused to interfere with the birth mother's desirbave her child placed outside thleanau.

The Court accepted the submission that in Maoriroanities, as in other communities, there are
dysfunctionalhanauwhere circumstances prevent them from providingrdele nurture.

46 [1990] NZFLR 280
47 For example, the case i F(1996) 14 FRNZ 415 where Maori grandparents sotahtop a European couple adopting their grandchild
The grandparents sought to be appointed as adalifprardians or to be awarded custody to preseevetild's cultural and spiritual heritage.
48 A view adopted by the Adoption Practices Revi@mmittee in their report to the Minister of Sodidélfare, August 1990, where it
submitted at p11: ‘New Zealand is a bicultural doyiand different cultural perspectives, especitiilyse of the tangata whenua must be

incorporated into adoption practices. The TreatWaitangi and Puao-te-ata-tu are the foundatiomchents.

49 Adoption and Its Alternatives: A Different Approaaid a New FrameworRZLC R65, September 2000, paras 175 to 182.
50supra, paras 218 to 221
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The Court held the birth mother had a statutorjtlenent to consent to the adoption, without
reference to the whanau.

Breach of the Treaty of Waitangi

There are at least two claims currently beforewtstangi TribunaP* which allege the Adoption
Act 1955 breaches the Crown's obligation to Masradreaty partner? The claims relate to
Article 2 of the Treaty which guarantees Maori faid exclusive control over thegonga.

In B v DGSW?* the grandmother of a Maori child applied for castand guardianship of the
child, claiming she wanted to protect the childdigenous rights to be raised and nurtured by
herwhanau, hapuandiwi . B's daughter had given her consent to a closegtaa arrangement
where the prospective adoptive parents were offereint Maoriiwi . B argued the Treaty of
Waitangi was binding on the Family Court and thert®should recognise the constitutional
status of Maori as New Zealand's first people. Tietuded the right to manage their own

affairs, subject to such limitations as are neagdsa the proper operation of the State. Children,
astaongawere valued treasures, held collectively in trostfiture generations.

The High Court accepted the grandmother's subnmisk® Treaty should apply generally and
colour all relevant public and private matters.tker, the Treaty has a direct bearing on the
interpretation of statutes, whether or not it is@fically referred to in a statute. The Court
accepted the cultural background of the child vgsifsicant and should be kept foremost in the
mind of persons charged with making decision ot ¢hdd's future.

In summary

Maori are effectively faced with two problems ihatéon to adoption. First, their own cultural
practice of adoption has no legal recognition aedpndly, there is a risk of children being lost
to thewhanau, hapuandiwi into which the child was born. In respect of thitelaproblem, the
loss goes both ways as the child has much to fosiins of identity, culturgéikangaand
whakapapa

51 a judicial body which makes determinations rdiey claims by Maori pursuant to the Treaty of \&adi
52 Wai 160 & Wai 286
53 (1997) 15 FRNZ 501, also reportedBisv DGSW1997] NZFLR 642; for the appeal against the Family
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In keeping with a move towards open adoption peastiit is suggested much could be learned
from the experience afhangaiarrangements. The devastation and confusion sdffare
adoptees in closed adoptions who, sometimes unssfodlg, seek their birth families and
parents, would be avoided through the practicgpehaadoption along the lineswhangai
practice.

Whether or notvhangaishould be given legal status is debatable. Howeherfactwhangai

have no legal status can lead to severe injusfiGdse for example, the situation faced by a child
who has been raised from infancy to adulthood gyaadparent. If thgrandparent dies intesta
thewhangaiis not entitled by law to a share of the estatdyeawould have been, had his
adoption been legalised. Although customary adagtas no legal standing in New Zealand, it
is a common and widespread practice ambhigsori families who, for many reasons, do not t
steps to legalise the arrangement.

If Maori were free to practicehangaiadoptions with those arrangements being given legal
status, the intervention of legislation might bevitable. However, becauséangaiis a
customary practice, it is questionable whetheratild be appropriate to regulate it by statute. It
could be argued that changes to a customary peastticuld occur only in response to cultural
forces, rather than legislative ones. The dangérgatl intervention is the potential for distortjon

through codification and freezing, of the tewhangai, along with the potential for limiting the

evolution of the practice itself. Perhaps the betfgroach would be to simply repeal sections 18
and 19 of the Adoption Act 1955 and simply allowdvido practisevhangaias a customary
practice. This would be in keeping with the assceargiven to Maori pursuant to the Treaty of
Waitangi and their unique status as tdwegata whenuaf New Zealand.
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